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THE DENVER BAR ASSOCIATION RECORD

Recent Trial Court Decisions
(Editor's Note.-It is intended in
each issue of the Record to print decisions of all the local Trial Courts
decided within the preceding thirty
(lays upon novel questions of law or
upon points as to which there is no
Colorado Supreme Court decision. The
co-operation of the members of the Bar
is solicited in making this department
a success. Any attorney having knowledge of such a decision is requested to
phone or mail the title of the case to
the Secretary of this Association, who
will digest the decision for this department. The names of the Courts having
no material for the current month will
be omitted, due to lack of space.)
DENVER
DIV. II

DISTRICT COURT
JUDGE DUNKLEE

Widow's Allowance-Separate Maintenance Agreement as Waiver of:
Appeal from County Court judgment
allowing widow widow's allowance on
following facts:
Widow, alleged to have been absent
from Colorado during the year of administration of estate of deceased husband, files application for widow's allowance shortly before closing of estate
and elects to take $2,000 cash in lieu of
personalty. Administrator, as a bar to
said application, presents separation
agreement dated 1920, executed by respective parties following institution of
separate maintenance suit, whereby deceased husband gave wife $1,500 alleged to have been all the property
then owned by him, the agreement providing that the execution thereof and
acceptance of said sum by widow
should bar any further claim against
husband or his estate, etc., and that
presentation of agreement in any court,
wherein such claim might be made,
should constitute bar to any such suit.
Widow's allowance not specifically
mentioned.
Held: Widow entitled to widow's
allowance.
Reasoning: Following the principle
announced in Wilson v. Wilson, 55
Colo. 70, the Court ruled that the statutory widow's allowance will not be held
to have been waived in a divorce property settlement agreement unless spe-

cifically mentioned or unless words are
used conclusively showing an intention
to waive the same. (This decision upholds decision of Judge Luxford in the
County Court, which was reported in
the May issue of the Record.)
In re Estate William E. Gray, No.
93417.
In County Court, No. 36024.
(To be appealed to Supreme Court.)
DIVISION III.

JUDGE BUTLER

Railroads.
Transportation of Live
Stock.
The act of 1921 (Comp. Laws, Sec.
2997) provides:
Every common carrier in this state
must transport live stock from initial
point of shipment in this state to point
of destination in this state at an average rate of speed of not less than ten
miles an hour; and within such time,
from the hour of loading at the initial
point to the hour of arrival at destination, that the point of destination
shall be reached in not more than onetenth as many hours as there were
miles required to be traveled in the
transportation of such shipment; except only that necessary stops of reasonable duration for feeding purposes,
when required by the length of the
journey, or necessary and imperative
delays, caused only by the act of God
or inevitable accident shall not be computed in determining such minimum
requirements as to speed.
It also provides that for a failure to
comply with the act a common carrier
shall be liable for actual and exemplary
damages.
It was admitted by defendants that
certain carloads of sheep were not
transported within the statutory time,
but they claimed that it was impossible
to safely transport them within the
prescribed time.
Among the instructions given by the
court is the following:
If you find from a preponderance of
the evidence that the plaintiff has sustained damage by reason of the failure
of the defendants to transport the
sheep in twenty-one hours and twentyfour minutes from the time of loading
to arrival at the stock yards, your verdict should be for the plaintiff, unless

THE DENVER BAR ASSOCIATION RECORD
you find from a preponderance of the
evidence that it was not reasonably
practicable for the defendants to transport the sheep within that time, due
regard being had to good, safe railroading, in which latter event your
verdict should be for the defendants.
Boyer Brothers v. Freeman et al.,
Receivers, No. 85241.
DIV. IV.

JUDGE STARKWEATHER

Wltnesses,-Statutory Disqualification
of Claimant Against Estate.
Claimant, on book account against
deceased, presents claim against deceased's estate, and in proof thereof
desires to testify personally as to correctness of book account against deceased, offer of proof being limited to
sufficient testimony by claimant to admit book account under Section 6557,
Colo. C. L. 1921. Objected that claimant disqualified by Section 6556 id.
Held: On authority of 36 Colo. 391
and 3 Colo. App. 448 claimant against
estate may not give sufficient testimony
to establish book account against deceased person's estate.
Reasoning: Sections 6556 and 6557,
Colo. C. L. 1921, were adopted in territorial days from Illinois statutes. 27
Ill. App. 595 and other Illinois decisions allow claimant to testify in support of claim to sufficient extent to
establish book account under identical
statutes, but Colorado Supreme Court
has uniformly rejected all testimony
of every kind by claimant in his own
behalf, unless within few exceptions
mentioned in Section 6556. Accordingly Illinois decisions were not followed,
and above testimony was excluded.
In re estate of Ida Durant, No.
93184.
Fraud and Deceit-Measure of Damages.
Facts: Plaintiff was induced by defendant, a broker, to exchange her
rooming house at $1,800.00 valuation
for rooming house of another at
$2,800.00 valuation, bill of sale in each
instance running to and from broker
and respective parties not meeting
each other. In suit against broker for
fraud and deceit Court finds that
broker induced plaintiff to exchange
rooming house at $1,800.00 valuation
for rooming house at $2,800.00 valuation on misrepresentation that $2,800.00
was lowest price at which other rooming house could be obtained by broker.

Court finds other rooming house represented to cost $2,800.00 was obtained
by broker at a cost of $1,400.00, and
that broker retained difference.
Held: Measure of damages was the
difference between $1,400.00, being the
actual cost of the rooming house, and
$2,800.00, being the represented cost of
the rooming house received by plaintiff.
The Court, basing its decision on 9
Colo. App. 506, decided that the rule
that the measure of damages for misrepresentations is the difference between the value as represented and the
actual value as received was inapplicable.
Stillings v. "John Doe," No. 83610.
PROFESSIONAL ETHICS
The Committee on Professional Ethics reports the following statement of
question submitted to it in respect of
professional conduct and its opinion
thereon:
STATEMENT
To the Committee on Professional
Ethics:I have a senior law student employed
in my office who handles all of my collections. I desire to know whether in
the opinion of your committee it would
be unethical or embarrassing either to
the student or myself to have his name
appear on my letterhead in the manner as indicated below:
MY NAME
Attorney and Counselor at Law
Denver, Colorado
Telephone 3X3
Student's Name
The reason I desire his name on my
letterhead, if proper, is to avoid being
continually bothered with collection
matters of which 'he has sole charge,
so that parties may call on him direct
instead of first calling on me, and then
be compelled to be referred to him.
He, of course, in no manner holds himself out as admitted to practice.
OPINION
In the opinion of the Committee the
proposed letterhead is objectionable. It
is not unusual for an attorney or a
firm of attorneys to put out a letterhead showing additional names. It is
believed, however, that such are generally understood to be names of those
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who, if not partners, are associates
duly admitted to practice. The letterhead submitted would, therefore, be
misleading.
"It is not proper for members of the
Bar even to aid in misrepresenting any
occupant or employee in the office as
being a member of the Bar."

Jessup's Professional Ideals, 142.
The Committee cannot, of course predict whether such a letterhead would
prove to be embarrassing.
Respectfully submitted,
EDWARD D. UPHAM,
Chairman, For the Committee.
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